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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY OENERAL

Honoreble J. . Murchison, Executive Director
State Department of Public Yelfare
Austin, Texeas .

Dear £iri Opinion Wo. 0-4264
Ret Definition of\residence as

You request the opini I thie Deparigeat upon
the charaoter of residence regdired by the provis
Bi)i 61}, Acts Regular “ession
47th Legislature, of appll ntg \ Age Assistance, Al
to the Keedy Blind, and AXd te Adept Children.

Sestion 51D provides:

zeneral laws %o SrQvide, undex sysh limitstions
and restrirtigds end repulations ss may be deemed
3 - 4" apt, for old-ago leaist-

.eaﬁ oL/Tezés who are over: the ege
5) Yeaps}

‘dence in Texas ghall never be less
yeasrs Quring the nine (9) years
immedinte preceding the epplicetion for olée
age essistance end eontinuounli for one (1) year
imuedintely preceding suoch appilostion,

The lLeglslasture shall have the suthority to
sccept fror the Government of the United “tates
such financisel eid for old-ege assistence eg that
GCovernment may offer not ificonsistent with %he

restrietions hereinbefore provided. (Se0. 51-v,
« 3, adopted elestlion Aug. 24, 1935.)"

.. NO COMMUNIGATION |6 TO BE CONSTRUED AS A PEPARTMENTAL <"INION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRET ASSISTANT
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Constitution Article III, “ection Slo providest

“The Legisleture shell heve the power by
General Laws to provide, ualer such limitations
and regulations and restirictions as may by the
Leglislature be deered expsclent, for assistance
to the needy btlind over the sge of twenty-one
{21) years, end for the payment of same not to
exceed Fifteen Tollars ($15) per month per per-
son} such esssistence or aid to be granted only
t0 agtual bone fide eitizens of Texas; provided
that no hebitual orirminal anrd no habitual drunk-
ard and no inmate of gny “tute supported insti-
tution, while such inmate, shall be eligible for
such assletance to the needy bdlind over the age
of twenty-one {21) years; provided, further, that
the requirsments for the length of time of actusl
residence in Texas shall never be less than five
{5) years during the nine {9) yeers immediately
preceding the epplication for assistance to the
needy blind over the age of twenty-one (21) yearss
and e¢ontinuvously for one year immedistely preced-
ing such applicetion.

"The Legisleature shail have the authority
to eccept fronm the Government of the United Ttates
such rinancial sid for assistence to the needy
blind as that Government may offer not inconsist-
ent with the restrietions hereinsbhove provided,
{2ec. 51-e, Art., IIX, edopted election Aug. 23,
1937.)"

Constitution Article III, Seotion 514 providest

»2ubject to the limitetious and reatrictions
herein sontsined, end such other limitetiozs, re-
striotions, &nd reguletione es may be provided by
law, the l.eglslature shall have the power to pro=-
vide for agsistence to destitute echildren under the
sge o¢f fourteen {14) years; such assistance shall
not exceed Fight Tollars (28} per month Tor one
ohild nor more than Twelve Dollars (412) per month
for such children of any one family; provided
that the emount to be exrvanded for such assistenae
out of stste funds shnll never excead the sum of
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One Million, Five Hundred Thousand Dollers
{£1,500,000) per year. The Legislature nay
impose residential reatriotions and such other
restriotions, limitations, and regulations as
to it may seem expedient.

*The legialature shall have the suthority
t0 agcept from the Covernment of the United “tates
such financial assistance to destitute ohildren
es that Government may offer not lnoonsistent
with the restrictions herein zbove provided.
{Ceo., 51-d, Art. III, mdopteé election Aug. 23,
1937.)*

House Bill 611, Seotion 35, provides:

®iceo, 35. The purpose of this Act is to
inaugurate a program of soclel security and to
provide necgessary and prompt essistance to the
oitizens of thls State.who are entitled to avall
themselves of its profisions. This Aot ehell
be liberslily construed “in order that its pur-
poses may he accomplished as equitadly, economioc-
slly, and expeditiously as possible,*'™ .

Residence requirensrte set up in the Aot are es
follows: , .

Seotfon 201 "0ld Age Assistance shgll be given
under the prov;aions of thie Aet to eny needy person!

L]
] - L

*(3) ¥ho has resided in the State of Texzs for
five years or more within the lsst nlne yesrs preceding the
dete of his application for assiatance and hes resided in
the Ttate of Texes comtinuously for one yesr immedlately

preceding the applicetion; . . .“

Section 12: T"imsistence shell be glven undexr the
provigions of thie Act to any needy blind person whoi

n
* & &

»(3) W%ho hes resided in this Sitate for five years
during the nine years jmmediately preceding the date of

et
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application, ani who has resided 1n this Ftate continuously
for one vear immediately preceding the date of applicetioni

- - ."

Sectlon 17 preovides for sid to dependent children,
and defines the term, in part, as embracing any individusl:

*(2) ibo has resided in this State for & period
of at leest one year irmediately preceding the date of the
application for sssistance; or waes born within the Stste one
~ your immedlately preceling the dste of application, and whose
mother heag resided in the fteté for « period of et least one
year immeliately preceding the birth cof such ohild; . . .*

The Constitution and the Ttatute reflect oclearly
the intention of the people of Texas that the eid ocontemplated
should be extended only to citizens of this Stete. Obviocusly
Texas could not undertake the financial burden of providing
"Sooi&l Tecurity" for othar than its own citirzens., Moreover,
Texas could not serfely assume such burden with respect to all
who might beoome oitizens, without some minimum requirements
wth respect to the period over which that oitizenship should
have existed. In the absence of such requirementa, citisen-
ship in this “tete might be soquired immedietely by citizens
of other stetes removing to Texes end in fact and intention
establishing thelr home here. There wes the possibility thet
large numbers of people right be induesd to make their homes
in Texas for the purpose of obtaining immediately the benefits
of its Soclal Scourity program. To guerd against this, the
mninixum residence reguiremsnts of the Constitutiopn were enact-
sd; and these requirements should be construed in the light
of the purpose for whioh they were provided, The words
*reside™ and "residence™, being words of elastioc meaning,
the construction to be placed upon them depends upon the
objeat or purposs of the statute ia whioh they &are erployed.
54 C. J. page 708,

Sirce both the Constitution and the Statute con-
template extension of the benefits involved only to "citizens”
of Teras it 18 claesar that mere physlicul presence in this
State, without the intention of meking thia Ttate the fixed
and permanent plnue of abode, is not the character of "resi-
denece" required, Citizsnship ir not aequired by mere physi-
cal presence, but by physicsal presence with the intention that
the place of physical presence shall be the home., Act and
intent must co-exist and correapond. ilsele vs, Oddie, 128

Fed, 941,

.. ufil
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¥hat then is the ¢haracter of the "residence"
required over the periods mentioned in the Constitution
and the Aot? Plainly, we think, & oonsinuous physiocal
presence within this State ia not contemplsted., Thus to
gonstrue the language used wphuld result in the harsh end
unreasonable &ootrine that phyeicel absence from the State
for even a day on business or Tor pleesurs, or for other

o i -— e . o wtanssV A Lo ammismd Slha miwmd ol Jrep

temporary purpose, would iaterrupt the péricd. No such
unreasonabdle intent should be imputed unless required by
unambiguous langusge. Hends we reject such construction.

In our opinion, the period of “aoctuel residence™ of s eiti-
zen of this State is nrot interrupted or broken by mere phy-
sicel abemence fromr the ftate for temporsry purposes, when
the intent existe to return to thim State when those tem-
porary purposet occasioning the absence aye satisfied, On
the other hand, the word “actual™ modifyimg "residence”
requires that the residence be "reel"-<thst it exist in faot,
rather then by fiotion of law. Thus, while continuous phy-
siocal presence is not required, the person must be physieally
present in this Stats under such oircumstances and for such
s sudbstential part of the time period involved as will res-
sonedbly indiocate thet Texas iz in faot, as well as intention,
his firxed and permanent place of abode during the entire
period required. | . o

Thus interpreted, the resifence required is of
the same general character as that required of one who peti-
tions for a Qivorce in this State, Michael ve. Michael,
3‘b T.xo 01'. Ap. 630. 79 8. wo 75; Sp.lr narital Right’.
‘page 725. We regret that it is not possible to lay down
& rule of thumd by which the existence of the "ectuel resi-
denoe"” may be determined by you; the iasue is peouliarly
one of faot, oompounded of set and intention, end is to be
resolved in the light of the cirocumstances of the partiocular
cage, sccording to the neocessarily genersl rules stated above.

Youre very truly

ATTORNEY GENERAL QF TEYA®

By
R. ¥, Fasrohild
Angiptant
RWF:mp s
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